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Form no. (J) 2  

Heading of judgment in original suit/case  

THE COURT OF MUNSIFF, HATSINGIMARI, DHUBRI. 

 

Present: Sri AbhijitSaikia, A.J.S. 

     Friday, the30th day of August,2019. 

 

TITLESUIT NO. 33/2016 

1. ZAKIR HUSSAIN 

2. MALEK UL KABIR 

3. FIROZ AHMED 

4. MOAZZAM HUSSAIN 

5. SAJJAD HUSSAIN 

6. SHAHADAD HUSSAIN 

7. RAFIQUL ISLAM 

8. MOSTOFA HUSSAIN 

                               …………..   Plaintiffs 

 
 Versus       

 

1. THE STATE OF ASSAM 

2. THE A.S.O., MANKACHAR REVENUE CIRCLE 

3. SETTLEMENT OFFICER, DHUBRI 

 …………  Defendants 

1. JOINT DIRECTOR OF HEALTH SERVICES, DHUBRI 

2. KAKRIPARA STATE DISPENSARY 

  …………  Pro Forma Defendants 

This suit/case coming on for final hearing on 02/08/2019 in the presence of –  

Mr. Abdul Baten Sk.                       , LearnedAdvocatefor the plaintiffs;and  

, Learned Advocate for the defendants, 

And having stood for consideration to this day, the court delivered the following 

judgment- 
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JUDGMENT 

 

1. The plaintiffs had instituted this suit, seeking amongst other reliefs, adecree 

for Declaration of their right, title and interest over the suit land described in 

the schedule A of the plaint. Further, the plaintiffs had prayed for a decree for 

confirmation of their possession over the suit land.Furthermore, the plaintiffs 

had prayed for a decree thereby directing the issuance of a new Patta in their 

names after expunging the KhaasKhatian No. 1. Also, the plaintiffs had prayed 

for a decree of permanent injunction against the defendants.  

 

2. The brief facts leading to the institution of this suit as revealed from the plaint 

are that: 

 

3. The predecessor of the plaintiffs,namely one MozammelHoque, was the 

original owner, possessor and title holder of the suit land described in the 

Schedule A of the plaint.About 60 (Sixty) years ago, the said predecessor of 

the plaintiffs had as a benevolent person of the locality allowed the pro forma 

defendant No. 1 to start a hospital in his Assam type house standing in the 

eastern part of the schedule A land, under the name and style of Sheikh 

ShadariKakripara State Dispensary.The major western part of the suit 

scheduled land was under the possession of MozammalHoque, who cultivated 

the same from year to year.During the settlement operation of 1961-62, the 

suit land was illegally recorded in KhasKhatian No. 1 at village Kakripara Part 1 

by the survey and settlement staff.However, the possession of Kakripara State 

Dispensary was recorded in Chitha Book.About 30 (Thirty) years back, after 

the death of MozammelHoque, the hospital was shifted by the pro forma 

defendant No. 1 to village Teengharipara, in a plot of land belonging to the 

department of Health and Family Welfare.The hospital was then renamed as 

Kakripara State Dispensary and it has been running in the said plot of 

landever since. At the time of shifting of the hospital to its present place, the 

suit land and the house were left in possession of the plaintiffs, as they were 

possessing the major portion of the suit land (western part) since the death of 

their predecessor namely MozammelHoque. The pro forma defendants had no 

claim over the suit land.The plaintiffs have been carrying on the business of 
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Betel Nuts in the old Assam type house standing in the eastern part of the suit 

land while they have been possessing its western partby cultivating crops 

therein.The plaintiffs approached the defendant Nos. 2 and 3 in order to 

record their names in the suit land. The defendant Nos. 2 and 3 assured the 

plaintiffs time and again that their names would be recorded in the suit land 

at the time of the subsequent settlement operation. However, the defendants 

did not do so even after long persuasion.Having no other alternative in sight, 

the plaintiffs moved a petition before the defendant No. 3 on 24/02/2014 with 

a prayer for recording the suit land in their names. The defendant No. 3 then 

called for a status report from the defendant No. 2,who submitted his report 

vide memo No. MKC(S)3/2014/35 dated 29/08/2014, thereby disclosing that 

the plaintiffs have been possessing the suit land since 30 (Thirty) years 

byhaving their business of Betel Nut and cultivations over the same.After 

receiving the said report, the defendant No. 3 refused to record the suit land 

in the name of the plaintiffs on 01/09/2014. To the utter surprise of the 

plaintiffs, the defendant No. 3 threatened to evict them from the suit land 

forcibly.Thereafter, on 16-09-2014, the LatMondal of the area appeared in the 

suit land and asked the plaintiffs to vacate the same immediately, as per 

instructions of the defendants. He also declared that if the plaintiffs fail to do 

so, they would be evicted from the suit land by demolishing the Assam Type 

house which was being used by the plaintiffs as a Godown for their Betel Nut 

business. The plaintiffs have acquired absolute right, title and interest in the 

suit land and they have got long standing possession over the same. If they 

are evicted by the defendants, the plaintiffs will suffer irreparable losses. 

Therefore, the plaintiffshad filed this suit seeking the aforesaid appropriate 

reliefs.  

 

4. The defendants and the Pro Forma defendants had initially appeared in the 

suit after service of summonses upon them. They had taken repeated 

adjournments to file their written statements but could not submit their 

written statements within the statutory period prescribed by law. As such, the 

suit had proceeded ex-parte against all the defendants.  

 

5. In support of their plaint, the plaintiffs adduced evidence in affidavits of 3 

(Three) witnesses.Thesewitnesseshad exhibitedcertaindocuments in support of 
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their pleas. The plaintiffs had further summoned and examined 2 (Two) 

official witnesses in furtherance of their case. I have heard the arguments put 

forward by the learned counsel for the plaintiffs. I have perused the Case 

Record as well.  

 

6. From the materials available on record, the following points for determination 

are taken up for consideration and decision: 

 

1. Whether there is a cause of action for the suit? 

2. Whether the plaintiffshave right, title and interests over the suit land 

described in the schedule A of the plaint? 

3. Whether the plaintiffs are entitled to the relief(s), as prayed for? 

 

DISCUSSION, DECISIONS AND REASONS THEREOF: 

 

7. Now, let me discuss the materials on record and try to arrive at definite 

findings as regards the points for determination.  

 

Point for Determination No. 1: 

 

8. The plaintiffs have pleaded that their predecessor in interests namely 

MozammelHoque was the actual owner, possessor and title holder of the suit 

land, which has been described in the Schedule A of the plaint. The said 

predecessor of the plaintiffs had as a gratuitous act allowed the pro forma 

defendant No. 1 to start a health care facility in his house located in the 

eastern portion of the plot, while he continued to have possession over the 

western portion of the same. In the settlement operation of 1961-62, the suit 

land was illegally recorded in KhaasKhatian No. 1 and was shown to be in 

possession of the State Dispensary. However, about 30 (Thirty) years ago, the 

pro forma defendant No. 1 had shifted the hospital to another location while 

leaving the suit land and house in the possession of the plaintiffs. Thereafter, 

the plaintiffs had repeatedly tried to get their names inserted in the revenue 

records of the suit land but were denied this opportunity by the defendants. 

Finally, the defendants had threatened to evict them forcefully from the suit 

land. As such, they have filed this suit. The ownership of immovable property 
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bestows certain rights upon an owner, first and foremost of which is the right 

to peaceful possession over the same. Similarly, even a person having mere 

possession over an immovable property cannot be evicted arbitrarily and due 

procedure sanctioned by law has to be followed. The plaint in this case 

indicates the infringement of this right, thereby arming the plaintiffs with a 

remedy and a cause of action. Thus, the point No. 1 is decided in the 

affirmative and in favor of the plaintiffs. 

 

Point for Determination No. 2: 

 

9. The plaintiff No. 2 MalekUlKabir had deposed as the PW 1 in this case. In his 

evidence on affidavit, he deposed thathe and the other plaintiffs had instituted 

this suit seeking appropriate reliefs against the defendants. The suit land is 

situated in the village Kakripara Part-I under the Mankachar Circle of the 

erstwhile Dhubri district. It comprises of 4 (Four) Lechas in Dag No. 430/303 

and 2 (Two) Kathas in Dag No. 431/305, both under the Khatian No. 1. 

Theirpredecessor was the original owner, possessor and title holder of the suit 

land. About 60 (Sixty) years ago, their said predecessor had as a benevolent 

person of the locality allowed the pro forma defendant No. 1 to start a 

hospital in his Assam type house standing in the eastern part of the schedule 

A land, under the name and style of Sheikh ShadariKakripara State 

Dispensary. The major western part of the suit scheduled land was under the 

possession of their predecessor, who cultivated the same from year to year. 

During the settlement operation of 1961-62, the suit land was illegally 

recorded in KhasKhatian No. 1 at village Kakripara Part 1 by the survey and 

settlement staff. However, the possession of Kakripara State Dispensary was 

recorded in Chitha Book. About 30 (Thirty) years back, after the death of their 

predecessor, the hospital was shifted by the pro forma defendant No. 1 to 

village Teengharipara, in a plot of land belonging to the department of Health 

and Family Welfare. The hospital was then renamed as Kakripara State 

Dispensary and it has been running in the said plot of land ever since. The 

Medical and Health Officer of the pro forma defendant No. 2 had issued a 

certificate in that regard. At the time of shifting of the hospital to its present 

place, the suit land and the house were left in possession of the plaintiffs, as 

they were possessing the major portion of the suit land (western part) since 



P a g e  | 6 

 

the death of their predecessor. The pro forma defendants had no claim over 

the suit land. They have been carrying on the business of Betel Nuts in the old 

Assam type house standing in the eastern part of the suit land while they have 

been possessing its western part by cultivating crops therein. They had 

approached the defendant Nos. 2 and 3 in order to record their names in the 

suit land. The defendant Nos. 2 and 3 assured them time and again that their 

names would be recorded in the suit land at the time of the subsequent 

settlement operation. However, the defendants did not do so even after long 

persuasion. Having no other alternative in sight, the plaintiffs moved a petition 

before the defendant No. 3 on 24/02/2014 with a prayer for recording the suit 

land in their names. The defendant No. 3 then called for a status report from 

the defendant No. 2, who submitted his report vide memo No. 

MKC(S)3/2014/35 dated 29/08/2014, thereby disclosing that the plaintiffs 

have been possessing the suit land since 30 (Thirty) years by having their 

business of Betel Nut and cultivations over the same. After receiving the said 

report, the defendant No. 3 refused to record the suit land in the name of the 

plaintiffs on 01/09/2014, for reasons best known to him. The defendant No. 3 

threatened to evict them from the suit land forcibly. Thereafter, on 16-09-

2014, the LatMondal of the area appeared in the suit land and asked the 

plaintiffs to vacate the same immediately, as per instructions of the 

defendants. He also declared that if the plaintiffs fail to do so, they would be 

evicted from the suit land by demolishing the Assam Type house which was 

being used by the plaintiffs as a Godown for their Betel Nut business. The 

plaintiffs have acquired absolute right, title and interest in the suit land and 

they have got long standing possession over the same. If they are evicted by 

the defendants, the plaintiffs will suffer irreparable losses.  

 

10. The PW 1 exhibited the following documents: 

Exhibit 1 is the Chitha of the suit land. 

Exhibit 2 is the certificate issued by the Kakripara State Dispensary. 

Exhibit 3 is the public petition sent to the A.S.O., Mankachar Circle. 

Exhibit 4 is the application of the plaintiffs to the Settlement Officer, Dhubri. 

Exhibit 5 is the present status report of the suit land prepared by the A.S.O., 

Mankachar. 
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11. PW 2 Harun Al Rashid was familiar with the suit land and the two sides of this 

suit. Through his evidence on affidavit, he fully corroborated the evidence of 

the plaintiff/PW 1. He was one of the signatories of the public petition to the 

A.S.O., Mankachar (Exhibit 3). Exhibit 3(1) is his signature.  

 

12. PW 3 Md. ShaluBepari was also familiar with the suit land and the two sides of 

this suit. Through his evidence on affidavit, he fully corroborated the evidence 

of the plaintiff/PW 1. He was one of the signatories of the public petition to 

the A.S.O., Mankachar (Exhibit 3). Exhibit 3(2) is his signature.  

 

 

13. PW 4 Nikhil Das is a Lat Mandal of the Mankachar Revenue Circle. He was 

deputed by the Assistant Settlement Officer, Mankachar Circle to depose in 

the court. He had produced the office copy of the letter No. MKC(S)3/2014/35 

dated 29/08/2014 which was issued by the A.S.O. Mankachar Circle to the 

Settlement Officer, Dhubri. The Exhibit 5 is the filed verification and status 

report of the Dag No. 430/303, 428/304, 431/305 of village Kakripara Part-I, 

which was similar to the office copy produced by him. Exhibit 5(1) is the 

signature of A.S.O. RajeshwarTerang. 

 

14. PW 5 Dr. Mahmud Hussain is a Medical Officer by profession. He deposed that 

he had issued the Exhibit 2. Exhibit 2(1) is his signature.  

 

15. First and foremost, it has to be reiterated that the defendants never contested 

the suit by filing written statement or otherwise. Hence, the witnesses of the 

plaintiffs or their Exhibits on record were not challenged by any cross 

examination. As such, the evidence on record from the plaintiffs’ side remains 

unchallenged and unhindered.  

 

16. The plaintiffs have sought a declaration of their right, title and interests over 

the suit land described in the scheduleA land. The plaintiffs had admitted that 

the suit land was shown to be a government land in the settlement operation 

of 1961-62 as it was included in the KhasKhatian No. 1.However, there is 

nothing in the Case Record to indicate that they had raised objections against 

the inclusion of their plot in the KhasKhatian in the form of Government Khas 

land, by preferring any application with the settlement authorities or 
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otherwise. The purported application of the plaintiffs to the Assistant 

Settlement Officer, Mankachar Circle and the Settlement Officer, Dhubri was 

admittedly preferred as late as in the year 2014. As such, when that 

application was preferred, almost 50 (Fifty) years had passed since theland 

settlement. This long lapse of time indicates inactivity on the part of the 

plaintiffs and their predecessor MozammelHoque (since deceased) and the 

finality of the said settlement. It is pertinent to mention here that the plaintiffs 

had tried to exhibit photocopy of their application to the defendant Nos. 2 and 

3 as Exhibit 4. However, the document being a mere photocopy is 

inadmissible in evidence.  

 

17. The Exhibit 1 which is the draft Chitha of the suit land cites the name of the 

government as Pattadar of the suit Patta/Dag lands. In the Remarks section of 

the draft Chitha, the name of Kakripara State Dispensary is recorded. 

Therefore, it is clear that the suit scheduled land is basically a government 

Khas land. The Rule 18(2) of the Assam Land and Revenue Regulation, 1886 

states that, 

“Subject as hereinafter provided, the Deputy Commissioner may eject any 

person from land over which no person has acquired the rights of a proprietor, 

landholder or settlement holder" In view of the amendment in the said 

enactment, it is immaterial that the land in question are not earmarked for 

road or is roadside land or reserved for the public purpose. 

 

18. The learned counsel for the plaintiffs has stressed to a great extent that the 

suit land has been in possession of the plaintiffs since more than 30 years and 

that they have acquired title on the basis of such longstanding possession. In 

case of government property, the right of adverse possession accrues after 

the passage of 30 (Thirty) years. In a recent Judgment of the Honourable 

Supreme Courtof India delivered in Ravinder Kaur Grewal vs Manjit 

Kaur[2019 INSC 0649], a three judge bench of the Honourable Apex court 

had held that“We hold that a person in possession cannot be ousted by 

another person except by due procedure of law and once 12 years' period of 

adverse possession is over, even owner's right to eject him is lost and the 

possessory owner acquires right, title and interest possessed by the outgoing 

person/owner as the case may be against whom he has prescribed. In our 
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opinion, consequence is that once the right, title or interest is acquired it can 

be used as a sword by the plaintiff as well as a shield by the defendant within 

ken of Article 65 of the Act and any person who has perfected title by way of 

adverse possession, can file a suit for restoration of possession in case of 

dispossession……. Similarly, under other Articles also in case of infringement 

of any of his rights, a plaintiff who has perfected the title by adverse 

possession, can sue and maintain a suit”. Therefore, it is clear that a person 

who claims the accrual of the right of adverse possession can now file a suit 

on the basis of that claim. However, in the instant suit, the plaintiffs have 

nowhere claimed the right of adverse possession against the government, 

either in their pleadings or in their evidence. 

 

19. In the absence of any specific plea of the right of adverse possession and in 

the absence of specific details about the accrual and initiation of that right, 

the plea of adverse possession cannot be entertained. Numerous judgments 

of the Honourable Supreme Court had clarified this fact. In T. Anjanappa vs. 

Somalingappa, (2006) 7 SCC 570, it was held by the Honourable Supreme 

Court that “It is a well-recognized proposition in law that mere possession 

however long does not necessarily mean that it is adverse to the true owner. 

Adverse possession really means the hostile possession which is expressly or 

impliedly in denial of the title of the true owner and in order to constitute 

adverse possession the possession proved must be adequate in continuity, in 

publicity and in extent so as to show that it is adverse to the true owner”. 

Similarly, in Karnataka Board of Wakf vs. Government of India and 

Others, (2004) 10 SCC 779, it was further held that a person pleading 

adverse possession has no equities in his favor and it is for him to clearly 

plead and establish necessary facts to establish his adverse possession. It was 

further held that the adverse possession should be peaceful, open and 

continuous. Therefore, in this case, a duty was cast upon the plaintiffs to 

establish the facts necessary to constitute their adverse possession over the 

suit land. However, the plaintiffs failed to substantiate the same by evidence 

or otherwise. Overall, it is my considered opinion that the plaintiffs have not 

been able to make out a case for a declaration of their title over the suit land.  
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20. The plaintiffs have claimed throughout the pleadings that they had been in 

possession of the suit land and the house situated therein since more than 30 

(Thirty) years. Prior to that, their predecessor MozammelHoque was in 

possession of the western portion of the suit land while the eastern portion of 

the same was being used by the Kakripara State Dispensary. As per the 

Exhibit 2, which was duly proved by the PW 5, the Kakripara State Dispensary 

was shifted from the suit land to Teengharipara.The Exhibit 5 is the document 

through which the possession of the plaintiffs over the suit land has been 

clearly established. It is a report by the Assistant Settlement Officer, 

Mankachar Circle addressed to the Settlement Officer, Dhubri. The report was 

forwarded after field verification of the suit Dag lands. As per the report, the 

plaintiffs have been in possession of the suit lands for more than 30 (Thirty) 

years by cultivating therein and by operating a Supari factory therefrom. The 

plaintiffs proved this report by the evidence of the Lat Mandal (PW 4), who 

had compared this document with the official records and found them to be 

identical. The plaintiffs were also able to prove through the evidence of the 

neighbouring witnesses and the Exhibit 3 that they have been in possession of 

the suit land for more than 30 (Thirty) years. As such, the plaintiffs were 

successful in establishing their continued possession over the suit land.  

 

21. Thus, the only available course of action to the plaintiffs is that they should 

apply for allotment of the suit land i.e. the Government Khas land in their 

names by an application in the prescribed format and by paying the necessary 

fees. The state defendants cannot evict the plaintiffs arbitrarily and due 

process must be followed. Overall, the point No. 2 is decided accordingly.   

 

Point for Determination No. 3: 

 

22. In view of the decisions on the previous points for determinations, this point is 

decided partly in favor of the plaintiffs. 
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ORDER 

 

23.  In view of the above discussion and the decisions on the aforesaid points for 

determination, the instant suit is decreed ex parte in favor of the plaintiffs, 

with costs. The possession of the plaintiffs over the suit land described in the 

schedule A of the plaint is confirmed. They shall be at liberty to apply before 

the concerned government authorities for allotment of the suit scheduled 

lands in their names, in accordance with established procedure for allotment 

of government land. The defendants are debarred from evicting the plaintiffs 

from the suit land except according to the due procedure prescribed by law.  

 

24. Prepare decree accordingly.  

 

Given under my hand and the seal of this court on this the 30thday of August, 

2019 at Hatsingimari, Dhubri.  

 

ABHIJIT SAIKIA, 

 MUNSIFF,HATSINGIMARI, DHUBRI. 

 

 

 

 

 

 

 

 

 

 

TYPED BY ME: AbhijitSaikia, Munsiff, Hatsingimari, Dhubri. 
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APPENDIX 

 

 

Witnesses examined by the Plaintiffs: 

1. MalekUlKabir(PW1) 

2. Harun AlRashid (PW 2) 

3. Md. ShaluBepari (PW 3) 

4. Nikhil Das (PW 4) 

5. Dr. Mahmud Hussain (PW 5) 

 

Documents exhibited by the Plaintiffs: 

1. Exhibit 1 is the Chitha of the suit land. 

2. Exhibit 2 is the certificate issued by the Kakripara State Dispensary. 

3. Exhibit 2(1) is the signature of PW 5.  

4. Exhibit 3 is the public petition sent to the A.S.O., Mankachar Circle.  

5. Exhibit 3(1) is the signature of PW 2.  

6. Exhibit 3(2) is the signature of PW 3.  

7. Exhibit 4 is the application of the plaintiffs to the Settlement Officer, Dhubri. 

8. Exhibit 5 is the present status report of the suit land prepared by the A.S.O., 

Mankachar.  

9. Exhibit 5(1) is the signature of A.S.O. RajeshwarTerang. 

 

Witnesses examined by the Defendants: 

None. 

 

Documents exhibited by the Defendants: 

None. 
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T.S. 33/2016 

 

ORDER 

 

30.08.2019 

 

Plaintiffs are represented. 

The Judgment is prepared in separate sheets, to be tagged together with the case 

record. The same is pronounced in open court in presence of the plaintiff’s 

learned counsel. 

In view of the discussion and decisions made therein, this suit is decreed ex parte 

with costs.  

The possession of the plaintiffs over the suit land described in the schedule A of 

the plaint is confirmed. They shall be at liberty to apply before the concerned 

government authorities for allotment of the suit scheduled lands in their names, in 

accordance with established procedure for allotment of government land. The 

defendants are debarred from evicting the plaintiffs from the suit lands except 

according to the procedure prescribed by law. 

Prepare decree accordingly. 

The instant suit is hereby disposed. 

 

 

 

 




